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Gxirt <A Appeals d the District Columbia 


No. 4957. 

George L. Vincent, Appellant, 

vs. 

United States of America. 

a Supreme Court of the District of Coluijnbia. 

At Law. I 

No. 72655. i 

I 

George L. Vincent, Plaintiff, j 

vs. 

United States of America, Defendant. 



United States of America, I 

District of Columbia, ss: | 

i 

Be it remembered that in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, lin said Dis¬ 
trict, at the times hereinafter mentioned, tl^e following 
papers were filed and proceedings had, in tljie above-en¬ 
titled cause, to wit: 

1 Amended Declaration, 

Filed October 28, 1927. 

In the Supreme Court of the District of Columbia. 


Law. No. 72655. 

George L. Vincent, Plaintiff, 

vs. 


United States of America, Defendant. 

Comes now the plaintiff and by leave of C^urt first ob¬ 
tained, files this his Amended Declaration, ajnd for cause 
of action against the defendant says that whille serving the 

1—4957a ! 
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defendant as a soldier in the Army of the United States, 
having duly enlisted therein on the 5th day of April, 1918, 
—hraving ser\''ed therein until he wa s - honora bly discharged 
herefrom on the 5th day-of A.pril-,'-!^!^, he applied for and 
was granted a contract or policy of war risk insurance 
(copy of which is hereto attached) wherein and whereby 
the defendant United States of America for and in con¬ 
sideration of the monthly premiums to be paid by plaintiff, 
undertook, agreed and contracted with plaintiff to pay him, 
in event he became permanently and totally disabled from 
following a gainful occupation during the life of said policy 
the sum of $57.50 per month until the full sum of Ten thou¬ 
sand Dollars had been paid to said plaintiff; or, in event 
of the death of plaintiff, the said sum of $10,000 or such 
amount as might remain over and above the payments 
made to plaintiff at said rate of $57.50, to such beneficiary 
as plaintiff might name in said policy, within a certain per¬ 
mitted class of beneficiaries; and for that while said policy 
was in full force and effect the plaintiff having paid all 
premiums due and payable thereunder to and including the 
month of April, 1919, plaintiff became and was on 
2 said 5th day of April, 1919, totally and permanently 
disabled from following a gainful occupation, which 
said permament and total disability has been continuous 
from said date to this date, and will continue to his death 
or indefinitely into the future, and by reason of which said 
total and permanent disability it became the duty and obli¬ 
gation of the defendant. United States of America, to pay 
to him the aforesaid instalments of insurance at the rate of 
$57.50 per month from the said month of April, 1919, for 
each and every month to the date of the filing of this 
Amended Declaration, and plaintiff says that he has made 
repeated demands on the United States Veterans’ Bureau 
and the Director thereof that he be rated as one perma¬ 
nently and totally disabled and that he be paid the sum 
of $57.50 per month from said month of April, 1919, to and 
including the date of the institution of this suit, but that 
the said Director and the said Bureau notwithstanding his 
demands and notwithstanding his total and permanent dis¬ 
ability, has continually and now refuses to rate the plain¬ 
tiff as one permanently and totally disabled and has con¬ 
tinually and now refuses to pay plaintiff the aforesaid 
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I 

instalments of insurance; wherefore, a disagreement exist¬ 
ing between the Bureau and Director theredf, and this 
plaintiff, respecting the award of plaintiff’s insurance, 
plaintiff prays that he recover against the defendant 102 
instalments of insurance covering 102 months!at the rate 
of $57.50 per month, totally $5,865.00, from the! said month 
of April, 1919, to the present date, together with interest 
thereon as provided by law and the costs of this action. 

GEOKGE L. VINCENT. 

I 

3 Subscribed and sworn to before me this 26th day 

of October, A. D. 1927. 

[seal.] ELENORE D. FA(UST, 

Notary Public, D. C. 

The United States of America, Treasury department. 
Bureau of War Risk Insurance, Washington, D. C. 

Certificate No, 1,764,766. 

Date of Insurance effectio?^ April 15,1918. j 

This certifies that George L. Vincent has apjplied for In¬ 
surance in the amout of $10,000.00 payable i^ the case of 
death or total disability in monthly installmeiits of $57.50. 

Subject to the payment of the premiums required, this 
insurance is granted under the authority of an Act amend¬ 
ing, An Act entitled, ‘‘An Act to authorize the establish¬ 
ment of a Bureau of War Risk Insurance in the Treasury 
Department, approved Sept. 2nd, 1914, and fcjr other pur¬ 
poses, approved Oct. 6th 1927, and subject in| all respects 
to the provisions of such Act, or any amendrdents thereto, 
and of all regulations thereunder, now in force or here¬ 
after adopted, all of which, together with th^ application 
for this insurance, and the terms and conditions published 
under authority of the Act, shall constitute the contract. 
(Signed) W. G. McJfDOO, 

Secretary of the Treasury. 

WILLIAM C. DeLANCY, 

Director of the Bureau of the 
War Risk Insurance. 

Countersigned at Washington, D. C. 

E. M. VTLj-jERS, 

[ Registrar. 
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4 Stipulation. 

Filed December 7, 1927. 

Corner now the parties hereto by their Attorneys of 
Record, Robert H. McNeill, and John W. Maher, for the 
plaintiff; and Peyton Gordon, United States Attorney, and 
Leo A. Rover, and J. W. Fihelly, Assistant United States 
Attorneys, and hereby stipulate and agree that the follow¬ 
ing may be stricken from the Amended Declaration herein 
filed, \fiz: 

Beginning with the word ‘‘having’’ in line five, and end¬ 
ing with the numerals ‘ ‘ 1919 ’ ’ in line six thereof; and 
further that the said Amended Declaration, after striking 
the above portion, shall stand as the Amended Declaration 
herein, and that the defendant shall have ten days from 
the date of this stipulation to plead thereto. 

R. H. McNEILL, 

JOHN W. MAHER, 
Attorneys for Plaintiif. 
PEYTON GORDON, 

LEO A. ROVER, 

Attorneys for Defendant. 

Demurrer. 

Filed December 27, 1927. 

• *••*«* 

Now comes the defendant, the United States of America, 
by Peyton Gordon, United States Attorney in and for the 
District of Columbia, its attorney, and says: 

That the amended declaration filed herein is bad 

5 in substance. 

PEYTON GORDON, 

' United States Attorney. 

JOHN W. FIHELLY, 
i Assistant United States Attorney. 

Of Counsel: 

WM. WOLFF SMITH, 

General Counsel^ U. S. Veterans^ Bureau. 

A. HINDERLITER, 

Attorneyj U. S. Veterans^ Bureau. 
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i 

Note, 

Among the points of law to be argued on th^ hearing of 
the above demurrer, are: ! 

(1) That plaintiff is not entitled to recovef benefits of 
War Risk Insurance until and when permane|ht and total 
disability has been established by the award of the Director 
of the U. S. Veterans’ Bureau and that the amended decla¬ 
ration fails to state that such an award has b^en made by 
the Director of the U. S. V^e’rans’ Bureau. ! 

(2) And for other defects appearing on th^ face of the 

amended declaration. j 

I 

Pleas, I 


Filed January 13, 1928. 
# • * * * 




Defendant's First Plea to the Amended Declaration, 

Now comes the defendant, the United State^ of America, 
by its attorney, Peyton Gordon, United States Attorney 
in and for the District of Columbia, and for fiijst plea to the 
amended declaration filed herein says:’ ! 

(1) That the plaintiff cannot recover, fo^ the reason 
that the right to maintain this actioii accrued on, 
6 to wit, the fifth day of April, 1919, mote than three 
vears prior to the institution of this stit. 

PEYTON GOl^DON, 

United State's Attorney, 
JOHN W. FIHELLY, 

Assista/nt United States Attorney. 

I 

Of Counsel: | 

A. HINDERLITER, i 

Attorneyj U. S. Veterans^ BureOMi 

I 

Defendant's Second Plea to the Amended peclaration. 

I 

Now comes the United States of America, defendant 
herein, by its attorney, Peyton Gordon, Unitjed States At¬ 
torney in and for the District of Columbia, aind for second 
plea to the amended declaration filed herein says: 
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(1) Defendant admits that the plaintiff enlisted in the 
Army of the United States on the fifth day of April, 1918, 
and that while so serving he applied for and was granted 
War Risk Term Insurance in the amount of $10,000.00, and 
admits that premiums were paid on said contract of insur¬ 
ance to and including the month of April, 1919. 

(2) Defendant denies that the plaintiff became and was, 
on the fifth day of April, 1919, permanently and totally 
disabled, and denies that he is now or ever has been per¬ 
manently and totally disabled. 

Defendant denies each and every other allegation of the 
petition, except that the defendant admits there is a dis¬ 
agreement between the plaintiff and the United States Vet¬ 
erans’ Bureau. 

' PEYTON GORDON, 

i United States Attorney, 

JOHN W. FIHELLY, 
Assistant United States Attorney, 

Of Counsel: 

A.‘HINDERLITER, 

Attorney, U, S. Veterans^ Bureau. 

7 Joinder in Issue, 

Filed Januarv 20, 1928. 

Comes now the plaintiff herein by and through his at¬ 
torneys of record, Robert H. McNeill and John W. Maher, 
and joins issue upon the pleas of the defendant, and each 
of them, to the amended declaration of the plaintiff herein 
filed. 

R. H. McNEILL, 

JOHN W. MAHER, 
Attorneys for Plaintiff, 

To Honorable Peyton Gordon, U. S. Attorney; Honorable 

Leo A. Rover, Assistant U. S. Attorney, Attorneys for 

Defendant: 

Take notice that we have this day filed the above Joinder 
in Issue and calendared this cause for trial. 

i R. H. McNEILL. 

' JOHN W. MAHER, 

Attorneys for Plaintiff. 
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p] 


Stipulation. 

Filed January 24, 1928. 


It is hereby stipulated and agreed this 24tlJ day of Jan¬ 
uary, 1928, by and between R. H. McNeill ^nd John W. 
Maher, counsel for the plaintiff, and Peyton Gbrdon, United 
States Atorney, and J. W. Fihelly, Assistant United States 
Attorney, counsel for the defendant, that in addition to the 
testimony of any and/or all of the witnesses named in the 
notices to take depositions hertofore served op counsel for 
both parties, that either party hereto may tatie depositions 
of any other persons whom they desire as witnesses. 
8 Such depositions may be taken in the Cities of 
Alban}’, Schenectady, Troy, Catskill and/or Water- 
vliet, all in the State of New York, at a time and place to 
be agreed upon by John W. Maher for the jDlaintiff, and 
Randolph C. Shaw for the defendant, and before a Notary 
Public satisfactorv to the said Maher and salid Shaw. 

R. H. McNEliL, 

JOHN W. Mi^HER, 
Attorneys for tlf^e Plaintiff. 

PEYTON GORDON, 

United States Attorney. 

JOHN W. FIHELLY, 

Assistant United States Attorney. 

A. HINDERLITER, 

Attorney, U. S. Veterans^ Bureau, 

Counsel for the Defendant. 

Memorandum. 


December 20, 1928.—^Verdict for defendanp 

Motion for New Trial. 


Filed December 24,1928. 


Now comes the plaintiff and moves the Court for a new 
trial for that: I 
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(1) The verdict of the jury in this cause was contrary 
to the evidence. 

(2) The verdict of the jury was contrary to the weight of 
evidence. 

(3) For errors of law committed by the Court. 

(а) For that the Court refused to grant prayers num¬ 
bers 4, 7, 8 & 9 submitted by the plaintitf. 

(4) For that the Court committed error in ref us- 
9 ing to p>ermit cross-examination of the witness Titt- 
man intended to bring out in detail the conversation 
between him and the witness Hitt. 

(5) For that the Court committed error in criticizing 
counsel for plaintitf in his presentation of plaintiff’s case— 
said criticisms being in the hearing of the jury—thereby 
prejudicing plaintiff’s case. 

(б) For that the Court committed error in refusing 
plaintiff the right to have his wife examined as a witness 
in his behalf, upon questions and matters not testified to 
in her presence by other witnesses. 

(7) For other reasons to be stated at the hearing hereof. 
Respectfully submitted, 

R. H. McNEILL, 

' Attorney for Plaintiff. 

Messrs. Leo A. Rover, IT. S. Attorney; J. W. Fihelly, Asst. 

U. S. Attorney: 

Take notice that the above motion will be called for hear¬ 
ing before Mr. Justice Stafford of the Supreme Court of 
the District of Columbia on the 4th day of January, 1929, 
at 10 o’clock a. m., or as soon thereafter as counsel may 
be heard. 

R. H. McNEILL, 
Attorney for Plaintiff. 

Service of a copy of the above notice and motion for new 
trial accepted this 24th day of December, 1928. 

WM. A. GALLAGHER, 

AssH U. S. Attorney. 
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10 Supreme Court of the District of Columbia. 

Friday, January 4th, 1929. 

I _ 

Session resumed pursuant to adjournment, Hon. Wendell 

P. Stafford, Justice, presiding. j 

I 

m * * * * * I * 

I 

I 

Comes now the parties hereto, by their respjective attor¬ 
neys of record, and thereupon the motion foij a new trial 
filed herein, being considered after argument fhereon, it is 
ordered that said motion be and the same is hereby over¬ 
ruled, and judgment on Verdict ordered. j 

Wherefore it is considered that plaintiff ^ake nothing 
by this action, that defendant go hence withouf: day, be for 
nothing held and recover of plaintiff its costs j)f defense to 
be taxed by the clerk and have execution theteof. 

From the foregoing judgment the plaintiff ^otes an ap¬ 
peal in open court to the Court of Appeals; Whereupon the 
maximum of an undertaking for costs is fixei in the sum 
of One Hundred Dollars, ($100.00/100), with leave to de¬ 
posit the sum of Fifty Dollars, ($50.00/100) vdth the clerk 
in lieu thereof. 

I 

Memorandum, 

January 17,1929.—Undertaking on Appeal approved and 
filed. I 

11 Assignment of Errors. j 

1 

Filed March 30,1929. | 

j 

# * * * « * I • 

i 

I 

Comes now George L. Vincent, the Appellaht and makes 
the following Assignment of Errors: i 

I. The plaintiff’s right was prejudiced by th^ defendant’s 
First Plea of the Statute of Limitations filec^ January 13, 
1928 to the Amended Declaration, and it was error in not 
striking this plea. 

II. The defendant’s second plea does not conform to the 
New Kules of Pleading of the Supreme Court of the Dis¬ 
trict of Columbia, as it does not properly deny the allega- 
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tions of the Amended Declaration, and is otherwise con¬ 
trary to the rules of pleading. 

III. The Court erred in refusing to permit cross-exami¬ 
nation of the witness, Mr. Tittman. 

TV. The Court erred in refusing to give general instruc¬ 
tions to the Jury covering in a general way the prayers of 
the plaintiff. 

V. That the Court erred in refusing to grant the prayers 
numbered 2, 3, 4, 6, 7, 8 & 9, submitted by plaintiff. 

YI. That the Court erred in refusing plaintiff the right 
to have plaintiff’s wife testify as a witness in plaintiff’s 
behalf upon matters not testified to in her presence by 
other witnesses. 

JAMES CONLON, 
Attorney for Plaintiff. 

12 Designation of Record. 

Filed Mar. 30,1929. 

« # » Dll * 

Comes now George L. Vincent, the appellant in the above 
entitled cause and designates the parts of the record which 
he desires to have included in the transcript, said parts be¬ 
ing considered sufficient for the determination of the ques¬ 
tions raised on appeal, namely; 

Amended Declaration, filed October 28,1927. 

Stipulation, filed December 7, 1927. 

Demurrer, filed December 27, 1927. 

Pleas, filed January 13, 1928. 

Joinder in Issue, filed January 20, 1928. 

Stipulation, filed January 24, 1928. 

Memorandum of Verdict. ■' 

Motion for new’ trial, filed December 24,1928. 

Minute entry of January 4, 1929. 

Memorandum of Undertaking on appeal. 

Assignment' of Errors, filed March 30, 1929. 

Designation of Record, filed March 30,1929. 

JAMES CONLON, 
Attorney for Plaintiff-Appellant. 


March 29, 1929. 
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Service of designation of the record received and ac¬ 
cepted, and acknowledged. ! 

LEO A. ROVl^, 

United States Attorney for the district 

of Columbia, Attorney for ^pefendant. 

13 Supreme Court of the District of Columbia. 

I 

United States of America, I 

. ^ 1 

District of Columbia, ss: | 

I 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foiegoing pages 
numbered from 1 to 12, both inclusive, to be a true and cor¬ 
rect transcript of the record, according to directions of 
counsel herein filed, copy of which is made part of this 
transcript, in cause No. 72655 at Law, wherein George L. 
Vincent is Plaintiff and United States of Aiherica is De¬ 
fendant, as the same remains upon the files and of record 

in said Court. j 

In testimony whereof I hereunto subscribe my name and 

afSx the seal of said Court, at the City of Washington, in 
said District, this 9th day of May, 1929. 

I 

[Seal Supreme Court of the District of C|)lumbia.] 

FRANK E. CUNNINGHAM, 

j Clerk. 


Endorsed on cover: District of Columbia Supreme Court. 
No. 4957. George L. Vincent, appellant, vs. United States 
of America. Court of Appeals, District of Coiumbia. Filed 
May 10, 1929. Henry W. Hodges, clerk. | 
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No. 4957 


George L. Vincent, Appellant, 


vs. 


United States of America 


BRIEF FOR APPELLANT 


Jambs Conlon, 
Attorney for Appellant. 
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Washington, D. C. 





COUET OF APPEALS OF THE DISTEljJT OF 

COLUMBIA i 


April Teem, 1929 


No. 4957 


George L. Vincent, Appellant, j 

I 

I 

I 

vs. I 

I 

I 

I 

United States of Ajmerica, Appelleei 


BRIEF FOR APPELLANT 


Statement of Facts 

I 

I 

I 

I 

Appellant sued Appellee on a policy of "^ar Risk 
Insurance payable under certain condition^, one of 
which was in the event of total disability c^f insured 
while the policy was in force, that it was payable to the 
Appellant in 240 monthly installments at the rate of 
$57.50 per installment (Record, pages 2 and js). That 
while the policy was in force and effect in April, 1919, 


2 


Appellant became totally disabled (Eecord, page 2). 
The defendant admits the issuance of the War Risk 
Insurance policy and the payment of the premiums on 
the policy to April, 1919 (Record, page 6). 

Argument 

Appellant’s right was prejudiced in the lower court 
by the Appellee’s first plea of the Statute of Limita¬ 
tions. This plea should have been stricken out before 
proceeding vfith the case, as it set forth a false issue, 
and was prejudicial to Appellant. The Appellee’s 
second plea (Record, pages 5 and 6) does not conform 
to Law Rule 23 of the lower court in that said pleas of 
Appellee failed to set forth the true facts on which the 
pleader relied. 

Law Rule 23 of the Supreme Court of the District 
of Columbia provides: 

‘‘Every pleading shall set forth the true facts 
on which the pleader relies.” 

Plaintiff was prejudiced by injecting a new and false 
issue in the case. Pearce vs. Capital Traction Co., 42 
App. D. C. 495. 

The lower court erred in refusing to permit cross- 
examination of the witness, Tittman. And the said 
court further erred in refusing to give general instruc¬ 
tions to the jury covering in a general way the prayers 
of the plaintiff. And said court further erred in re¬ 
fusing to grant the plaintiff’s prayers numbered 2, 3, 
4, 6, 7, 8 and 9. And the court further erred in deny¬ 
ing the Appellant, plaintiff below, the right to have 
Appellant’s wife testify for him at the trial upon mat- 


ters not testified to in her presence by other -wfitnesses 
(Record, page 10). j 

The refusal of the lower court was preju(^cial to 
Appellant in accordance with the decisions j of this 
Court in Pearce vs. Capital Traction Company, 42 
App. D. C. 493; Hammond vs. Sully, 48 Apjp. D. C. 
320; Baltimore & Ohio Railroad Co. vs. Mojrgan, 35 
App. D. C. 577. j 

i 

Wherefore Appellant respectfully submits ! that the 
judgment below was erroneous and should be Reversed. 

Very respectfully, 

I 

James Conlon, j 
Attorney for Apjpellant, 
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In the Court of Appeals of the District 

of Columbia | 

April Teem, 1929 


No. 4957 


George L. Vincent, appellant 

V. 

I 

United States of America^, appellee! 


BRIEF FOR THE APPELLEE 


STATEMENT j 

Appellant filed suit in the Supreme Cour1|; of the 

I 

District of Columbia to recover on a contract of 
war risk term insurance alleging that he iiad be- 

i 

come permanently and totally disabled while the 
contract was in force in the month of Apr^l, 1919. 
The amended declaration was filed on the 2,8th day 
of October, 1927, to which the defendant, th^ United 
States of America, filed two pleas. (E. 5j.) The 
first plea set up the defense of the Statute <j)f Limi¬ 
tations, and the second admitted that while} the ap¬ 
pellant was enlisted in the Army of thej United 

I 

States and while so serving he applied ifoi* and 
was granted war risk term insurance in the amoimt 

71881—29 (1) j 
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of $10,000 and admitted that the contract was in 
full force and effect to include the month of April, 
1919. The defendant denied that the plaintiff be¬ 
came and was on the 5th day of April, 1919, per¬ 
manently and totally disabled and denied that he 
had ever been permanently and totally disabled. 
Issue was joined upon both pleas of the defendant 
on January 20, 1928 (E. 6), and the case was cal¬ 
endared for trial. On December 20,1928, the jury 
returned a verdict for the defendant (E. 7), and 
four days thereafter, December 24,1928 (E. 7), the 
appellant filed a motion for a new trial, and after 
argument of counsel on the motion January 4,1929, 
the motion was denied by the trial court, the Hon¬ 
orable Mr. Justice Stafford presiding. Thereafter 
judgment for the defendant was entered (E. 9), 
and on January 17,1929, the appellant’s undertak¬ 
ing on appeal was approved and filed. No other 
action was taken in the case imtil March 30,1929, on 
which date six assignment of errors were filed, to¬ 
gether with a designation of record. (E. 9, 10.) 
The case is brought to the Court of Appeals- for the 
District of Columbia on the assignments of errors 
referred to and contained on pages 9 and 10 of the 
Transcript of Eecord. 

ABGTTMENT 

The transcript of record in this case clearly 
shows that the rules of the Court of Appeals for 
the District of Columbia have not been complied 
with. 


Eule 6 of this Court provides that no casje shall 
be heard on appeal until a record or transcript, 
containing in itself without reference aliui|de, all 
the papers, exhibits, depositions and oth^r pro¬ 


ceedings necessary to the fair hearing and deter¬ 
mination by this Court of the questions involved 


in said appeal, shall be duly filed with the Clerk of 
this Court. Under Paragraph 2-a of Eul4 5 it is 
provided that when the questions presented by an 


appeal can be determined without an exanjination 
of all the pleadings and evidence, the partite, with 
the approval of the justice who presidedj at the 
trial, may prepare and sign a statement of the case 
showing how the questions arose and were jdecided 
in the trial court and setting forth so muchj only of 


the facts alleged and proved, or sought to bej proved, 
as is essential to a decision of such questions on 
appeal. Law Eule 46 of the Supreme Cou|t of the 
District of Columbia governs the time for land the 
notice of settling Bills of Exception. It pjrovides: 

1. All bills of exceptions and statements 
of evidence in equity shall be prejjared by 
counsel tendering same in the maimer re- 

^ 'I 

quired by the Eules of the Court of lAppeals 
and must be filed with the Clerk of the Court, 
within 20 days from the date of tjie entry 
of the judgment or decree from 'vt^hich an 
appeal has been taken. 

The record in this case contains no 



Neither does it contain a prepared sjtatement 
signed by the parties with the approvajl of the 
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justice who presided at the trial showing how the 
questions arose and were decided in the trial court, 
setting' forth so much of the facts alleged and 
proved, or sought to be proved, as is essential to a 
decision of such questions on appeals. 

Rules of procedure require that counsel for the 
appellant shall file with the Clerk of the trial court 
within 15 days after the perfection of the appeal 
(in this case January 17,1929) a designation of the 
papers to be included in the transcript. The record 
in this case shows that although the appeal was 
perfected on January 17, 1929, the designation of 
record was not filed in the court below until March 
30,1929, over two months later. (R. 10.) Not only 
was the designation of record filed late, but most 
of the points alleged as error can not be considered 
by this Honorable Court, as no bill of exceptions 
was ever submitted to the trial justice and signed 
by him. This in itself is sufliciept to preclude this 
Honorable Court from considering this appeal. 
Should the Court consider the appellants’ assign¬ 
ments of error the following comment thereon is 
submitted: 

ASSIGNMENT OF EEBrOB NDMBEB I 

Paragraph 3 of Rule 5 of this court provides that 
^Hn no' case will this court decide any point or 
question that was not fairly presented for decision 
by the court below nor shall any question arise in 
this court as to the insuf&ciency of evidence to sup- 
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port any instruction actually given unless it ap¬ 
pears that such question of the insuf&ciencjr of the 
evidence was distinctly made to and decidecjl by the 
court below.” The record shows that tljie trial 
court was not requested to strike the plea, aiid 
therefore no error was committed by the trial court 
in not striking the same. It is the duty oj: a trial 
court to rule upon questions of law and fact sub¬ 
mitted for judicial determination. Unless |a plain¬ 
tiff by proper motion and in conformity jvith the 
recognized rules of practice brings to the court’s at¬ 
tention a point of law or pleading upon jwhich a 
ruling is requested or desired the court is! not ex¬ 
pected to rule upon such question and is justified in 
assmning that if a litigant joins issue on ^ plead- 

i 

ing he is prepared to defend his case upon |he issue 
raised. | 

In addition to the above consideration tjie court 

I 

will note that the amended declaration in fhis case 
was filed October 28, 1927 (R. 1), and theipleas of 
the defendant on January 13,1928 (R. 5).| At the 
time the pleas referred to were filed in behalf of the 
defendant the three-year statute of limitation was a 
defense to this type of suit, and the Supreijie Court 
of the District of Columbia had so held in a number 

I 

of cases. {Geaney v. TJ. S.) The trial of the case 
was in December, 1928 (R. 7), and in the meantime 
Congress had enlarged the time within which ex- 

I 

service men might bring their suits and changed the 
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three-year period of limitation to one of at least six 
years. On May 29,1920, some six months before the 
trial of the case, Congress passed H. R. 13039, 
amending Section 19 of the World War Veterans’ 
Act (Sec. 445, Title 58 of the United States Code) 
in the following manner: ‘‘No suit shall be allowed 
under this section unless the same shall have been 
brought within six years after the right accrued 
for the claim is made, or within one year from the 
date of the approval of this amendatory act, which¬ 
ever is the later date * * ” That is to say, at 

the time of the filing of the Government’s first plea 
the three-year period of the statute of limitations 
had been stripped of all ef&cacy by this Act of Con¬ 
gress. At the trial of this case the defendant did not 
rely upon the defense advanced by its first plea for 
the reasons above stated. The rights of the appel¬ 
lant were in no wise prejudiced by the filing of the 
above plea, and, furthermore, it is too late in the 
court of appeals to advance any objection to the 
filing of such plea. 

ASSIGNMENT OF ESROR NUMBER TWO 

This assignment of error likewise comes too late. 
The plea was filed January 13, 1928 (R. 5), and 
issue was joined on the plea on January 20, 1928 
(R. 6)'. No complaint was ever made to the form 
of the pleading in the trial court. On the contrary 
the appellant joined issue on the defense advanced 
in behalf of the defendant in said second plea and 
thereby waived its defects, if any existed. 
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III 


APPELLANT’S THIRD ASSIGNMENT OF EBBO^J. 

I 

The transcript of record in this case contai,lns no 
Bill of Exceptions. The case of Raymond v. jZ7. S., 
26 App. D. C. 250, holds that, in the absenc^ of a 
bill of exceptions it will be presumed on appeal that 
the proceedings had in the court below were regu¬ 
lar. The extent and manner of the cross-examina¬ 
tion of a witness, which may be made with regards 
to matters not inquired about on the direct jexam^ 
ination, is largely subject to the control pf the 
court, in the exercise of a sound discretion, a^d the 
exercise of such discretion is not reviewable !on ap¬ 
peal. See also Davis v. Cohlens, 174 U. 719; 
Louis V. ATbauglfh, 188 U. S. 734. | 

In Laflin v. Shackleford, 98 Fed. 372, th^ court 
said, ^Mt should be noted, also, as a rule of ^’eneral 
application, that where the exception allege^ error 
on the part of the trial court in the rejection of evi¬ 
dence, the substance, at least, of such excluded evi¬ 
dence should be incorporated in the bill ofj excep¬ 
tions. This is necessary to enable the Aj^pellate 
Court to see whether the evidence was material. 

IV i 


APPELLANT’S FOUBTH ASSIGNMENT OF EBjaOB 

i 

The transcript of record herein does not [contain 
the prayers of the plaintiff. Neither doed it con¬ 
tain the instruction to the jury. When the instruc¬ 
tions are not contained in the record, their Icorrect- 
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ness can not be reviewed. Duhois v. Decker, 114 
Fed. 267. Therefore, as in the case of the appel¬ 
lant’s third assignment of error, there is nothing 
before this Honorable Court upon which a decision 
can be rendered on this fourth assignment of error. 
It is well established that if the court’s charge to 
- the jury is not included in the transcript of record 
it will I be presumed that the matters complained of 
were properly covered by the court in its charge. 
Williams v. United States, 67 Appeals D. C. 263-4. 
The record does not show that objection was sea¬ 
sonably made to the instructions given. Whenever 
it is sought to review the action of the trial court in 
giving or refusing instructions the record must 
show that exceptions were reserved in the manner 
and at the time prescribed by law (4 C. J. 88), and 
in every case exceptions to the granting or refusal 
of instructions must be incorporated in a Bill of 
Exception or in a statement of facts (4 C. J. 89). 
No place in the record does it appear that excep¬ 
tions to the instructions complained of were taken, 
and this Court may not therefore consider the ap¬ 
pellant’s fourth assignment of error. 

Y 

APPELLANT'S FIFTH ASSIGNMENT OF ERBOB 

The appellant’s fifth assignment of error charges 
that the trial court erred in refusing to grant pray¬ 
ers 2, 3, 4, 7, 8, and 9 offered by the plaintiff. 
Where none of the evidence heard on the trial is 


contained in the record, or in the abstracts filed|l, the 
Appellate Court can not consider the instructions 
given and refused by the Court. Copper Riv^r 
N. W. By. Co. V. Reeder, 211 Fed. 280. | 

The prayers submitted by the plaintiff, refusal 
to grant which is complained of by the appellant, 
are not contained in the record; therefore thdre is 
no basis upon which this Honorable Court ca]|i de¬ 
termine whether or not the court’s refusal to ^rant 
the prayers submitted were in fact refused, aid, if 
refused, whether or not such refusal consti|:uted 
error. And in addition to these consideraticjns it 
would further be necessary to show that pipoper 
exception had been taken to the court’s refus^al to 
grant said prayers. The record in this casej does 
not so indicate. | 

APPELLANT’S SIXTH ASSIGNMENT OF EEEOlir 

I 

The Transcript of Eecord does not contain a bill 
of exceptions. In the absence of a bill of excep¬ 
tions it will be presumed on appeal that the pro¬ 
ceedings had in the Court below were regular. 
Raymond v. United States, 26 App. D. C| 250, 
supra. Furthermore, in the absence of any Excep¬ 
tion properly appearing in ijhe record, thfsre is 
nothing presented for the Appellate Court to re¬ 
view. National Metropolitan Bank v. Lincoln, 37 
App. D. C. 254. And where the evidence ex(|3luded 
by the trial court does not appear in the record the 
question as to its admissibility is not presented. 
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Lafiin v. Shackleford, 98 Fed. 372; Dresser v. Ca¬ 
nadian Pac. By. Co., 116. Fed. 281. 

CONCLUSION 

It is therefore urged that the points set forth 
in appellant’s brief are untenable; that there is no 
reversible error in the record, and that the judg¬ 
ment of the court below should be affirmed. 

Respectfully submitted. 

Leo. a. Rover, 

United States Attorney. 

John W. Fihelly, 

Assistant United States Attorney. 

William Wolff Smith, 

General Counsel Veterans^ Bureau, 

Annabel Hinderliter, 

Of Counsel. 
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